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In your letter of May 1l4th you request the opinion
of this office on the question of whether a county may is-
sue bonde or time warrants for the purpose of purchasing
fire fighting equipment to furnish protection to citizens
r.liding outside 1imits of incorporated cities and towns,

As pointed out in' your letter, the only statute that au-
thorizes counties under 350,000 population to furnish fire
protection for such purposes and purchase equipment therefor
is Artiocle 235la-1l, V.C.S. This statute authorlizeg the pure
c¢hase of such equipment, however, only after an election for
that purpose ieg held, which election carries by a ma jority
vote. In this connhection, Article 2351a, which applies to
sounties of designated population brackets, has been held by
this office in Attorney Oeneral Opinion Ne. 0-3417 ?19#1)
to be wnconstitutional on the grounds that it is a loeal or
special lav attempting to regulate the affaire of counties,
Art, 11I, Sec. 56, Tex. Const. The wvalidity of Artiele
?SEIl-l was sustazined by Attorney General Opinion No. 0-3300
1982), and the opinion further held that payment for fire
fighting equipment should be mide from the sounty general

*

Ag you mentiom in your letter, the isswance ef
bonds or time warrants for the purchase of suweh equipment
ie not expressly avthorized in Artiels 23%1a-l. Article
2381la-4 does expressly provide for the issuance of time
varpants and bondg for the purchase of fire fighting equip=
ment to mrotect county-owned property losated within the
county but without the limite of any incarporated citz o
towmn, In view of these facts, it is your opiniom thas there
wvae no legislative intent that time warrante or bonds could
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e issued under the provisions of Article 235la-l. Ve
agree with your eonclusion.

It is manifest that bonds may not be issued for
suoh purpose, for there is no express authority there-
for granted in Article 235]a-1. The Supreme Court of

Texas in the case of %3*§§g¥:%tapggsgL 110 Tex. 179,
217 8.w. 373, 376 (1919), s :
‘ "H%Ehg%t g!gc%g; agtho;;tg, a cowrt charged
with nistration o business af-

fairs of a couty is without the power teo is-

sue negotiable securities, depriving the couméy
of true defenses against the Origingl craditor.
: ! e Y ! 1. 24

he 4 : 8 State, and
has been from an early time." (Emphasis added
throughout, ) ;

In the case of Kegl v. Pulte, 10 S.W. 24 65% (Yex.
Com. App. 1928), the court, in accordance with the well-
established doctrine announced in the case, held
that the pover to iesue bonds is one which 1s beyond the
scope of power of the governing body of a oity or county
umnless it is specially granted.

As the statute does not expressly authorize the
issuwance of bonds, no such pover exists. As to the is-
iungoe of time warrants, a more difficult question is pre-~
santed.

-

On September 28, 1935, this office rendered what
is mown as the "Somervell County Opinion." It was a
letter opinion addressed to Hon. W. P. Dumas, Dallas,
Texas. This opinion was given wide circulation among the
various counties of the State. Among other things, it
held that time warrants could not be issued against the
general fund of a county. The opinion held that the cw~
rent operating expensges of & county must be paid out of
the general fund, and that present current operating ex-
penses should be paid out of cwrrent funds., It was held
that futuwe tax leviee for the general fund could not be
encuxbered to may current operating expenses. The Somer-
Wil Commty Opinien waz reaffirmed in 1939 by Conference
Opinion Ne. 309%,

In the case of laszate a Loner, supra, the court
ld, in effect; that as the nty ad the statmtory
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authority to establish public roads, it had the implied
power to issue time warrants for the construction there~
of. However, it 1s emphasized that in speaking of the
issuance of time warrants, the court alvays referred to

the making of public improvements,

In the case of Agggg_z%”§g§1§%,'146 S.W. 24 332
(Tex. Civ. App. 1940, error ref.), the cowrt held that
under a statute expressly authorizing counties to pro-

vide for annual exhibits of horticultural and agricul-
tural products, such counties have the implied power to
issue time varrants for the purpose of constructing perma~
nent improvements to the exhibition bullding. As in the
&§g§%§g.case, the implied power to issue time warrants is

mited to improvementg. The court held the following:

" « . . A comnty, subject to the express

restriotions imposed by the Constitution and
general laws, has the power to 1ssue time

warrants in payment ggg__gggpveg%ggg it ip
presgly authorized to congtruct, provided
1 the applicable regulations relating to

the issuance of such varrants be observed,”
(146 S.W. 24 at 336.)

. There are cases holding that the commissioners!
court of a county bag the implied power to issue time
varrants to construct the cownty courthouse. However,

ve wish to emphasize that in &ll these cases only perma-
nent-type improvements were involved. We know of no ocase
expressly 14 hat a county has the implied power %o
igsue time warrants against the county general fund,

: Hovever, we call your attention to the follewing
cases: Bexl Co;g:m v, ;_ly, 138 Tex. 99, 157 S‘ . 2d

Hida 67 S.¥, 24 (Tex.
Civ. App. 193 s error diem. 3 j,sa £y Wi e
- Cownty, 60 S.W. 988 ('l‘exo civ,

Bexar County case, the court considered
Article 2997a, ¥ That statute authorizes countiwms
to purchase voting mechines and pay for the same by the

" issuance of bonds, warrants, certificates of infebiednses,
or other obligations. The court ubheld the valldisy of
the statute and held that the bomds in question should be
paid out of the general fund, The court, in effect, held
that there was no constitutional inhibition whieh weuld
prevent the legislature from passing a statute authorizimg
the issuance of obligations payable in future years from
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the general fund. The court did not hold that there was
an implied power to i1ssue warrants or other obligations
payable from the general fund, The statute itself au-
thorizes the issuance of warrants.

The original voting machine act (Senate Bill 34,
Aots X1st Leg., 4th C.S. 1980, ch, 33, p. 60) mrovided:

" . . . for the purpose of Paying for veting
machines, such Commisgpionere! Court is here-
by authorized to issue bonds, certificates of
indebtedness or other obligations . . .."

This language was changed by House Bill 121, Acts
A%%h Ieg., 2nd C.S. 1937, ch. P. 1953, to read as fol-
lows (Section 6 of Article 2997a}:

" . « « Tor the purpose of paying for voting
machines, suoh Commissioners Court is hereby
authorized to issue bonds, and certificates of
imdebtedness, yarrantg, or other ebligations

* L [

- The Legislature must have oconeidered that the orige
inal act did not include thes power to issue warrants, for
otherwise it would not have added "warrants" by the 1937
ampendment.

The sowrt, in the Bexar Gggntx cage, clted with
apmoval the case of Hidalgo Coun % v, Haney, sumra, In
that case the validity of certain time warrants issued
against the general fund for tick eradication purposes was
in issue. The court held the warrants to be valid., How~-
ever, the question wvhether time warrants oounld be issued
against the gemeral fund without express legislative su-
thority wag not involved, for Section 5 of Article 152858,
Y.?.C., expressly authorized the issuance of such warrants
in the following language:

" . . .and 1t 18 hereby made their duty to
apmropriate moneys out of the general funds of
their counties, to incur indedb ees by the |
issuance of waprrants, and te levy taxes to pay
the interest thereon, swd to provide & sinking
fund for the payment thereof . . .."

The other cage involving the issuanse of obligea-
tions payable ia future ysars out of the general fwnd is
iz Comty v, Wilbgeper County, suprs, ch vas ailted
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with approval in the Be c ty case. However, as in the
Qg%ﬁg_ggyggx5§nd ?;Qgi%ﬁf&§§§§%"§hses, a statute expressly
authorized the obligations in question, The statute au-
thorized funding certain indebtednesses into bonds.

We have not found any case which hae held that a
county may issue time werrants aginast the general fund
without exprecss authority. CGConversely, in the capes which
held that there is an implied power to issue time varrants,
only permansnt-type improvements were involved,

As vwe mentioned earlier in this opinion, Artlole
2351a-4 expressly authorizes the 1ssuance of time warrants
and bonds to purchase fire fighting equimment to be used
for the protectien of county-owned property located in the
county but without the limits of an incorporated city or
tovn. This statute was enacted in 1949 by the 51let Legis-
lature (Senate Bill %01, ch. 575, p. 1121¥. Section 2 of
the act provides, in part, as follows:

"The fact that many counties are in dire need

This 1s clear legislative recognition that express
legislative authority is mandatory before time warrants a-
gainst the general fund may be issued., Of course, the Leg=-
iglature must be presumed to know that Article 235la-1' vas
already effective. :

Two opinions written during -previous adminis?ra-
tions of this office, Nos. 0-4475 (1942) and 0-T054 (1946},
held that the power to 1ssue time warrants aginst the gen-
eral fund wvas implied from the power to make expenditures
therefrom. These opinioneg construed the Be Co and
Aﬂ,ﬁf‘cases as upholding this principle. 8 shown 1n this
op on, we disagree with such a construction, and Opinions
Nos, 0-5475 and 0-7054 are hereby overruled. It 1s inter-
esting to note that Article 235la~4 was enacted after the
rendition of those opinions, The language quoted above
shows clearly that the legislature did not so interpree®

the statutes, and did not agree with those opinions.

~ There is logic in the holding that, without legis-
lative direction, t eral fund in future years should
not be encumbered for the expenses of the then present
year, (urrent expemses must be paid from the general fumd,.
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and this t{pe of expense should be paid as 1t accruvesn.
The general fund in a futwpe year should be availo™l.
to pay the current expenses of such future yesr, an’
should not be saddled with the paywment of the current
oxp:naes of a year ten, tventy, or thirty years in the
eat.

Without express authordty from the Legis~
lature, a county has no pover to issue time
wvarrants payadble from its general fund. There-

- fore, a county is without authority to issue
time werrante under Article 235la-l in payment
for fire fighting equipment. '

APPROVED: Yours very truly,
Jesse P. Luton, Jr. PRICE DANIEL
Reviewing Assistant Attorney General
Charlea D. Mathews -
First Assistant -4 ‘4L“4¥
Qeorg Spunka
Assistant

GWSw»g -



